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I. INTRODUCTION
{1}The Internet is taking the world by storm. Although the Internet began as a
limited communications tool used by a small community of scientists, today, many
educational institutions, businesses, and average people maintain "homepages" as a
means of expression and as standard advertising and client servicing tools.(1) Business
cards now include electronic mail addresses ("e-mail") as necessary fixtures to ensure
all possible methods of communication remain open. In short, perhaps not since the
advent of the automobile, plane, or the telephone, has a new technological innovation
changed the way we live our lives.
{2}Perhaps the most promising application of the Internet is to education;
libraries located on other continents become available to students, professors unable to
travel to specific schools are able to communicate with school children, and children
who become ill may soon be able to listen and participate in their classroom activities
from the comfort of their own homes.(2)
{3}More importantly, the development of the Internet could not have occurred
at a better time. The current plight facing public education is well documented. As
Susan Bitensky explains, public education is in a state of crisis:
"Unacceptable numbers of children have been emerging from the public
schools undereducated and frequently unprepared to join the work force even in

low-level jobs. An unmistakable phenomenon has surfaced: the public schools
are ailing and ailing profoundly ... There is a crisis in public education of such
menacing proportions that not only is the national self-concept of a free and
independent people imperiled, but the very economic and political preeminence of the nation has been jeopardized."(3)
{4}In fact, economic viability for members of society in the United States has
become increasingly tied to the level of education received.(4) The importance of
education was eloquently captured by the Supreme Court initially in Brown v. Board
of Education, when Justice Warren stated:
{5}Today, education is perhaps the most important function of state and local
governments ... It is required in the performance of our most basic public
responsibilities, even service in the armed services. It is the very foundation of good
citizenship ... In these days, it is doubtful that any child may reasonably be expected
to succeed in life if he is denied the opportunity of an education.(5)
{6}The Internet, however, may help solve the educational crisis and help
bolster the economic position of the U.S. First, the Internet provides access to material
otherwise inaccessible. Second, providing Internet access to children necessarily
exposes them to computer technology, thereby assisting them in becoming computer
literate, a vitally important skill in a computer dominated society and job market.
Lastly, as public education continues to flounder and fail to adequately educate our
nation's children, the Internet may yet be the "great equalizer- and bring parity to the

quality of education offered to all children. Stated another way, access to the Internet
is increasingly becoming more important to our children's education and success.
{7}The Internet, however, is not available to all school children. Recent studies
indicate that access to the Internet is highest among affluent private and public
schools.(6) Conversely, access to the Internet is lowest among the poorer inner-city and
rural school districts.(7) The issue of equity and the Internet has peaked the interest of
both educators and politicians. Leaders fear that students lacking access to the Internet
receive an inferior education than those who have access, creating, in effect, a
generation of "road kills on the information superhighways."(8)
{8}The fact that access to the Internet is often determined by the economics of
each school district should not be surprising. Financially strapped school districts,
already performing minor miracles with budget constraints, find the prospect of
purchasing expensive computers, installing these computers along with appropriate
telecommunication lines, and paying for teacher training and computer maintenance
staff, a daunting task indeed.
{9}This paper suggests that access to the Internet should become a national
educational priority. Part II details the advantages that access to the Internet adds to
the educational experience of each child. This section also offers and responds to
criticisms leveled against the use and expense of the Internet in primary education.
Part III documents the technological disparity between students that have access to the
Internet, versus those students that do not. Part IV briefly explores a variety of legal

avenues available to parents whose children have been denied access to the Internet.
Lastly, Part V analyzes current proposals and policies being pursued to increase
access to the Internet.

II. THE INTERNET: FRIEND OR FOE?
In the 21st century, technology [Internet] literacy will be a necessity, not a frill.
Today we begin working to make that opportunity a reality so that the
economic divide between the rich and the poor is not exacerbated by a digital
divide between the haves and the have-nots.
--Reed Hundt, Federal Communications commission(9)
{10}The Internet offers the educational system an exciting new tool by which
to better teach our nation's children. The Internet makes available to students
resources that would otherwise be unavailable in the school library or even the local
college or university. Outside of school, the Internet serves to bridge the physical gap
between the school and teachers from both students and parents. Ultimately, access to
the Internet -improves skills necessary for the modern day student to be competitive in
the classroom and in the job market.

A. Educators and Parents Praise the Internet
{11}The Internet broadens the resources available to the instructor, as well as
the information available to students left on their own to "surf" the Internet.(10) For

example, on a typical day, students at a Chicago high school contact NASA, receive
an e-mail from a famous author, and use the Internet as a necessary component to
complete a class assignment.(11)
{12}Students consider the Internet to be a vast improvement over books and
other conventional teaching methods because it serves to engage students in an
interactive manner.(12) For example, students no longer search for a planet in an
encyclopedia, rather, students now literally bring telescopes into focus and order that a
picture be taken and sent to their school electronically.(13) But perhaps as important,
these students do not just use this information and then abandon it once the project is
complete, rather, these students later post the pictures on their own school homepage,
making their research findings available for use by other students in the same school,
or by others located in other states or even other countries.(14) Some have gone so far
as to say that the Internet serves as a "link to the world", capable of transforming the
way students learn and teachers teach.(15)
{13}The Internet, however, serves as more than a resource supplement.
Countless educators and school administrators explain that the Internet also inspires
and motivates students. As Nancy Carey, technology specialist for the Montgomery
County schools, explains "It [the Internet] breaks down barriers; it totally empowers
students ... We now have students coming in before school, coming in over their lunch
hour, staying after school, to work on the computer -- students you wouldn't expect to
put so much extra time into their school work."(16) Often, the computer lab becomes a

popular alternative for kids that would otherwise be less productive.(17) The
importance of this point can not be overstated: the Internet may yet be the solution to
the common criticism that education today fails to intellectually engage students and
motivate students to explore and have a stake in their own education.(18) Simply
stated, the Internet makes school interesting again and may contribute to the success
of students that may have otherwise given-up on their education.
{14}The benefits of the Internet, however, extend beyond the physical
boundaries of school.(19) Teachers use the Internet to communicate with students when
the student is ill or otherwise unavailable to speak with the teacher.(20) For example, a
Kentucky high school student e-mailed an entire paper on the due date, even though
he was at home ill.(21) In fact, students faced with questions over the weekend may email their teachers or post their questions in user groups and have them answered by
other students or by other professors.(22)
{15}As important, access to the Internet by educators establishes open
communication lines between parents and teachers.(23) For example, the Department
of Education for Orange County is contemplating a plan to -see their children's
homework assignments, review test results and look at field-trip reports via on-line
electronic portfolios.(24) Too often parents are unaware, for a myriad of reasons, about
their child's progress or problems in school. Educators often cite parental involvement
in their child's education as a critical ingredient of their child's success. The Internet

allows for convenient communication that keeps parents abreast of developments at
their child's school.
{16}The expanded resources and increased teacher parent/student contact
translates into tangible results for students. Studies indicate that students with access
to the Internet "perform better in key comprehension, communication and presentation
skills than those with no such access.(25) The Internet produces students that are better
prepared to perform on college entrance exams, better prepared to perform in college
or universities, and better prepared to compete for jobs in today's challenging job
market.(26) Moreover, many are beginning to believe that the Internet is the advantage
necessary to compete today, and tomorrow.(27)
{17}The bottom-line is clear: students with access to the Internet are offered a
special education, one that not only opens the coffers to material and experiences once
unknown to students in primary education, but also provides students with real and
important skills that are necessary to be competitive today. Although the benefits that
come with access to the Internet are clear, the gap in the quality of education for those
that do not have access to the Internet is dramatic.

B. Critics Fear the Internet
America has a serious grade-school education problem; tests consistently show
that we trail most of the developed world. Like many people, the President sees
the Internet as a key part of the solution. ... Internet promoters also ignore the

fact that just about every new medium, including TV, cable TV and the VCR,
has been hailed as an educational wonder, only to eventually be seen as part of
the problem.
-- David Moschella, S.V.P. of Research, Computerworld(28)
{18}There is currently no regulatory board that reviews or statutory scheme
that sets standards for the content of material available on the Internet.(29) As a result,
anyone with the necessary technology can post material on the Internet. critics note
that there are significant dangers associated with some material available on the
Internet, technological limitations associated with current Internet software, and
unreasonable expectations associated with the application of the Internet to primary
education, to warrant any effort toward providing access. Although each of these
criticisms may, in certain circumstances be valid, each is not with out viable solutions,
and is certainly outweighed by the huge potential benefits possible from access to the
net.
{19}Perhaps the most frequently cited problem is the plethora of pornography
instantly available on the Internet. Currently, the Internet houses hundreds of sites that
contain sexually
{20}Explicit material.(30) Safety features, such as adult age verification systems
put in place by pornography providers are a joke; most consist of liability waivers for
providers, requiring individuals to promise they are over 18 by clicking on a box in
order to obtain access to sexually explicit material.

{21}There are, however, several possible solutions to this problem. First,
software that screens sites before access is allowed can be effective.(31) The problem,
however, is that searches utilizing common words may unknowingly bring up
sexually explicit material.(32) Also, if the student is creative enough, a student can find
a way to circumvent the protective software. Perhaps as important, filtering software
is expensive and may be cost prohibitive.
{22}Other educators are teaching students to be "responsible"' Internet users by
creating user guidelines and requiring both students and parents to read and sign the
guidelines.(33) This solution is attractive because it allows students to police
themselves, thereby empowering them through the responsibility given to them. Also,
this solution is free, a critical consideration considering tight school budgets.(34)
{23}The best solution to accessing inappropriate material on the Internet is a
combination of all three methods explained; software, student self-regulation, and
teacher supervision. The obvious danger is over-regulation and over-limiting access to
the Internet. To err on the side of over-limiting access may result in stifled learning
and eventually, censorship.
{24}Another significant problem includes the personal safety of Internet users.
well-publicized accounts of militia groups posting instructions on how to build
bombs, to cult groups recruiting new members through the Internet have frequently
captured the attention, and ink, of the media.(35)Also, the recent luring of a child by a
pedophile has raised genuine issue of student safety.(36) In addition, "Cyber-stalking,"

the act of harassing an individual over the Internet, though less publicized, is also a
legitimate concern for educators and parents. The solution to these problems may
prove to be more challenging considering the balance that must be struck between
encouraging open dialog and the free flow of ideas, with the desire to protect students
from deceptive or injurious communications. commentators suggest that schools will
turn to increased awareness and education concerning the dangers of the
Internet.(37) For example, educators are proposing the adoption of rules from the
Center for missing and Exploited Children, which teach children not to dispense
personal information over the Internet.(38) These rules essentially add up to what
parents teach their children: never talk to strangers. Although the point of the Internet
is to speak to strangers, the line between academic discussion versus dissemination of
personal information can be easily taught to children. The solution is not difficult, but
the onus falls squarely on educators and parents.(39)
{25}Other critics complain that the Internet may be too technologically young
to benefit education. Critics note that search engine technology is too imprecise to be
useful in an educational setting. For example, one critic compared an Internet search
engine to an "open market produce market: Any of them will cheerfully hand you
hundreds of thousands of unprocessed hits, . . . [yet] easily fail to mention the one
Web page that was just what you were looking for, until you rephrase your search
request and find the magical combination of terms.(40) This critic concludes that search
engines leave a student with either "revelation or frustration," but more often the

former because it takes only a certain minimum level of intelligence and creativity to
successfully navigate through the Internet. In other words, the Internet amounts to a
tool for the learned, not the learning.
{26}The creativity necessary to use the Internet is precisely the engaging,
critical thinking component of the Internet that makes on-line research fun and
instructive. Often, it is not what the student was looking for that is beneficial, rather, it
is all the information and sites that were found in the process that is most enriching.
This critic also envisions a student facing an ocean of information alone. The problem
of free falling through cyber-space can be remedied by providing students with an
appropriate balance of teacher-guided research, where it is certain that a student will
find relevant information, and time to search for relevant, yet perhaps tangential
information. Moreover, frustration is a basic part of learning; one must go through the
process of struggling with the material before the answer becomes apparent. The same
criticism may be leveled against periodical indexes, encyclopedias, or any other
research tool, the difference is that the Internet is interactive and capable of providing
a wider variety of information than other sources. Also, to a certain extent, the
technology is still in its infant stages. But technology is changing with every day, and
it seems better to provide access now, because today's problems may be gone by
tomorrow.
{27}Some educators openly challenge whether there are sound pedagogical
reasons for incorporating the Internet in education. As C.D. Maddux noted, some

educators use the Internet simply because it is available to them, lacking a clear
educational purpose for the use of the Internet.(41) In other words, some teachers are
using the Internet because it amounts to the latest "fad" among educators. Moreover,
as discussed earlier, some teachers also lack basic Internet skills, and are often
overwhelmed by the amount of information available on the Internet.(42) Hence the
problem is two fold: there is insufficient direction given to teachers for Internet usage,
and teacher training on the Internet is lacking.
{28}However, as Brauch et al note, the problem may be solved by providing
adequate "support," meaning, establishing programs to ensure that educators are well
trained and providing curriculum that offers clear pedagogical reasons for using the
Internet in the class room.(43) The Internet itself may be helpful in this regard. Several
web sites, consisting of professional magazines and organizations offer teachers
valuable assistance by providing web directories cataloged by subject.(44) By
providing adequate training, the problem of lacking pedagogical justifications for
using the Internet will solve itself. With proper training and support, the potential of
the Internet in the class room will not only become self-evident, but simply being online will provide access to other educators that will offer ideas and sites to struggling
teachers.(45)
{29}Lastly, opponents of the Internet point to the huge expense associated with
providing access to the Internet.(46) In light of the dire position of education, some
leaders urge that educators concentrate on fixing the existing 39 federal programs

aimed at improving education.(47) Moreover, others hint that poverty-stricken students
may be better off educationally if they were "connected" to discount supermarkets,
rather than the Internet.(48)
{30}These criticisms are not unique to the Internet, they are attacks on the
basic structural deficiencies that cause inequality and add to the poor state of
education. These criticisms are also a product of each author's unreasonable
expectations regarding the value and role of the Internet in education; the Internet
should not be seen as the miracle cure for the ills of education, rather, the Internet is a
valuable tool by which education can be expanded and allowed to assume different
dimensions than traditionally expected. Books are replaced with interactive web sites
that offer links to other related sites that build on the information provided.
Information otherwise inaccessible becomes available in a form that may be retrieved,
preserved and shared with many other students. The Internet should not be mistaken
as a substitute for a sound, basic education, rather, it should be seen for what it is, an
invaluable supplement that greatly expands the boundaries of the classrooms, expands
the potential for creativity, and finally challenges each student intellectually in such a
way that is not possible without access to the Internet.

III: WHO HAS ACCESS TO THE INTERNET?
Regardless of income, regardless of where you live, regardless of your ethnic
origin, regardless of the type of school that you go to, the least we can do is to

ensure that each of America's children have access, basic access, to basic
technological advances." -- Representative Bobby Rush, D-Ill.(49)
{31}The wealth of information available on the Internet has not been made
accessible to all of America's children. As a recent study published by the Department
of Education indicates, half of all primary public education schools do not have access
to the Internet.(50) To simply note the general lack of access to the Internet, however, is
to only begin to scratch the surface of the problem. A closer analysis of the
Department of Education study suggests that Internet access is worst among students
of color and low-income students.
{32}Smaller schools lack access to the Internet at disproportionate rates. Sixtynine percent of schools with 1,000+ students reported having access to the Internet,
while only thirty percent of schools with less than 300 reported having access to the
Internet.(51) Hence, it is understandable that rural schools, which draw from
traditionally smaller demographic pools of children, tend to have the least access to
the Internet.
{33}The problem of access is partially attributable to a rural school's location.
Because rural areas are often the last to receive basic services (electricity, phone lines,
etc.), it is extremely expensive to bring the necessary technology to those areas.(52) For
example, rural schools in Maine are expecting to pay $2,000 a month for basic
Internet service.(53)

{34}Economics are also a factor in the inner-city. Only thirty-one percent of
low-income schools, defined as those students eligible to receive federal school
lunches, can boast access to the Internet.(54) Noting the problem of access to the
Internet is partially based on the economics of each individual school district,
Secretary of Education Riley commented, "I am deeply concerned about the issue of
equity. We already have a very large education gap between school districts that have
a strong tax base and those that don't ... Some schools districts are on the cutting edge
of technology already. The majority are not nearly as fortunate."(55)
{35}At the very least, the economics of Internet Access can be understood:
computers, software, and telecommunication capabilities are expensive. However,
what is more difficult to explain is the fact that only forty percent of schools where
minorities compose more than half of the students have access to the Internet, while
fifty-eight percent of schools that only have between six and twenty percent minority
students have access to the Internet.(56) Might this indicate systematic discrimination
limiting minorities from access to the Internet? Jeanne Griffin, the acting
commissioner for education statistics claims that the report is not sufficiently detailed
to support a claim of discrimination.(57)
{36}Griffin makes an important point: the Department of Education only report
drew responses from 917 schools across the country. Also, the Department of
Education study does not indicate the regional biases that may be inherent in the
study. For example, the study breaks down access by general geographic area; the

northeast, southeast, central and western regions of the U.S. The problem, however, is
that the study does not reveal whether those schools responding are located near each
other, or if there are large areas that did not respond at all. Hence, there may yet be
huge populations of children without access to the Internet. The study is still
extremely valuable because it represents the only large-scale attempt to quantify the
extent of access to the Internet. A larger, more comprehensive study needs to be
sponsored to effectuate truly informed policy decisions regarding funding for access
to the Internet.
{37}The issue of equity is further complicated because "access" alone does not
consider the quality of access provided to each child. The difference for example, of
modem speed, often determines how quickly a student may move from site to site and
thus the amount of material a student may view. For example, in Massachusetts, more
than half of the computers used in elementary schools are old and obsolete.(58) In fact,
most can not even run educational software.(59)
{38}The issue of equity can be broken down ad nauseum.(60) Equity extends to
the quality of teachers, quality of teacher support and training, number of computers
and instruction time available on-line, etc. The focus here, however, is limited. It
seems a logical starting point to concentrate on obtaining access for students first, then
to consider the quality of the access second.
{39}Regardless of how the Department of Education report is interpreted, the
message is clear, access to the Internet is sorely lacking. of the schools that have

access to the Internet, only nine percent of those schools have Internet access in
individual classrooms.(61) As Edward Miller, former editor of the Harvard Education
Letter, explains, "The impact of technology is simply reinforcing the disparity that
already exists in public school systems, ... of the rich getting richer and the poor
getting poorer."(62) The lack of access is creating a generation of students that lack the
basic skills necessary to maximize their intellectual potential in higher education, as
well as, being less competitive in an increasingly difficult job market.(63)

IV. LEGAL RECOURSE FOR OUR CHILDREN
{40}The disparity of Internet access in public education has not been
challenged in court, yet. Parents, however, have access to numerous potential legal
theories from which to seek relief for their children. Although this section does not
represent the entirety of legal theories available to parents., it does represent the more
traditional, and in some instances, the legal theories most likely to succeed in
pioneering a legal requirement for access to the Internet in American classrooms.

A. Equal Protection Clause of the Fourteenth Amendment and State Constitutions
{41}The Supreme Court first dealt with the issue of equity and education
in Brown V. Board of Education.(64) As noted earlier, the Court in Brown clearly
articulated the importance of education to society, and held that segregated school

systems did indeed violate the Equal Protection Clause. The Court, however, stopped
short of categorizing education as a fundamental right under the U.S. Constitution.(65)
{42}In San Antonio v. Rodriguez, however, the Court did state that education
was not explicitly nor implicitly a fundamental right protected by the
Constitution.(66) But the Court did go on to suggest that, although certain rights may
not reach the level of "fundamental rights" under the U.S. Constitution, states may
create fundamental right under their own state constitutions.(67) Hence, the Court made
it clear that education may in fact represent a fundamental right if a state constitution
deems it as such.
{43}In Serrano I, the California Supreme Court ruled that the public school
finance scheme effectively denied students equity in education.(68) More importantly,
the California court held that education did indeed qualify as a fundamental right
under Article IX of the California Constitution.(69)The California court, much like the
Court in Brown, felt that education was such an important and necessary part of
society, that it demanded state constitutional protection. In fact, the California
Supreme Court responded to the Rodriguez decision by reconvening and issuing a
clarification of Serrano I. The state court left no doubt regarding the standing of
education under the California constitution. Serrano II held that, although the
Supreme Court could not find an implicit right to education from the Bill of Rights,
the "Conclusion [that education is a fundamental right] Thunders from the words of
the [California]Constitution itself!"(70)

{44}Soon after both Serrano cases, the principles created therein were applied
in Thomas K. Butt v. State of California, where the Richmond Unified School district,
nearing insolvency, decided to close all schools six weeks before the end of the
scheduled school year.(71) The Court again reaffirmed that education was indeed a
fundamental right under the California Constitution, and held that once a heightened
level of scrutiny was applied to state action, there must be a showing that a
"disfavored class is suspect or the disparate treatment has a real and appreciable
impact on a fundamental right or interest.(72) The affected school children in Thomas
K Butt, were able to prove that, by closing the schools six weeks before the rest of the
state, they would suffer a "real and appreciable impact" because they would be
prevented from grade promotion, grading, and consequently would be unable to seek
admission into colleges and universities.(73)
{45}Parents may argue that, like the children in Brown, their children are being
denied equal access to education stemming from their school's lack of Internet access.
This may be a difficult argument to advance for two reasons. First, a critical factor in
Brown was that the denial of equity in education was based on race. Here, the
Department of Education report, cited earlier, seems to indicate that lack of access
occurs primarily among students of color. Yet that fact that not all students of color
are denied access to the Internet, or the fact that they are not being denied access
based solely on race, may cut strongly against parents. Moreover, students are not
being denied an education per se, they are just being denied a component of education

that, and depending on the expert testifying, may prove to be less than necessary for
educational purposes.
{46}Secondly, because education is not a fundamental right under federal law,
the level of scrutiny applied to this scenario will allow a state to merely put forth a
rational basis for not providing Internet access to all children. This standard would be
easily met if a state argues that the economics of each district prohibit mass access to
the Internet, or that the school district does not have a pedagogical reason for
providing access.(74) Consequently, a federal equal protection claim may be difficult to
pursue.
{47}Parents, however, should have better chances of success if they seek relief
through state courts. As Serrano I holds, education is a fundamental right and
protectable under the California constitution. Parents may argue that, as in Serrano I,
the disparity of spending toward technology between school districts violates state
equal protection laws.(75) Or, that the Internet is such a critical component of a child's
educational experience, that to deny access to the Internet is effectively denying a
child an education.
{48}Moreover, this argument is important as applied to the "real and
appreciable impact- prong of the equal protection analysis articulated in Thomas K.
Butt. Parents will have to prove that lacking Internet access renders students less
prepared than others, translating into denial of better grades (assuming some children
have access in the same school while others do not), or as indicated earlier, resulting

in poorer scores on standardized exams, which are often critical when seeking
admission at most top-tier universities.(76) Moreover, even if the students are admitted
to a school of higher education, they may not be as prepared to excel academically, or
if not admitted into a post primary school, may not be as prepared to compete in the
job market. Although these arguments may be difficult to prove outright, the research
and evidence beginning to surface regarding the impact of the Internet on education
may soon make this argument more feasible, and thus, successful.
{49}Lastly, because California courts have empirically been keen protectors of
education, these arguments may indeed lead to educational policy reform on a
statewide level. The potential remedy will have to include parity in spending on
technology between school districts and therefore force access to the Internet for all
children.

B. Title VI Civil Rights Act of 1964, 42 U.S.C. Section 2000d
{50}As noted earlier, students of color are much more likely to attend a school
that does not have access to the Internet.(77) Parents may wish to seek relief based on
race discrimination under Title VI of the Civil Rights Act of 1964. Because plaintiffs
have already been successful in the educational context, this framework may prove
just as promising to parents seeking equity in educational access to the Internet.(78)
{51}Under Title VI, parents will have to first show that educational policy
results in a disparate impact on students of color, meaning, educational policies

effectively result in students of color lacking access to the internet.(79) Parents may
wish to attack individual school districts which have issues of equity since a school
district is more apt to have a specific policy involving access to the Internet (e.g.
magnet programs in which only those schools specializing in the sciences are
provided access to the Internet). Parents may instead wish to file a claim against an
entire state educational policy that results in unequal access to the Internet. An action
against a sole school district may prove the easiest to win because the results of
specific policies and statistical disparate impact may be easier to show and thus, more
likely to succeed.
{52}Once a policy is identified, the parents need only show that the policy has
a disparate impact on students of color, rather than having to prove that the policy was
instituted based on discriminatory intent.(80) The ability to prove intent by showing
disparate impact serves to remove the most difficult hurdle confronting potential
plaintiff's suing under traditional equal protection law.(81) Most discrimination claims
fail because it is difficult to prove discriminatory intent for the simple reason that
most who intentionally discriminate do not memorialize their intentions or
justifications when implementing policy. For this reason, parents seeking to file an
action based on discrimination should choose title VI, instead of equal protection.
{53}Once the plaintiff establishes both a policy and a discriminatory result, the
burden is then shifted to the defendant to prove that the educational policy was
"required by educational necessity."(82) Any policy having a clear discriminatory

impact will be difficult to justify. However, assuming the defendant meets it's burden,
the plaintiff will be required to show that there are other alternatives available that
meet the same educational benefit.
{54}Again, as stated earlier, relief under Title VI turns exclusively on the
parent's ability to prove statistically disparate impact. The Department of Education
report does indicate some racial bias against access to the Internet by students of
color.(83) Defendant school districts will argue that the DOE report is based on a
national survey and therefore not necessarily relevant to any individual state or school
district. Parents will be required to conduct their own study to determine the extent of
racial bias within their state of school district. Again, however, this burden is minimal
compared to the requirements under federal equal protection doctrine because the
parents will not have to uncover the proverbial "smoking gun" sometimes necessary to
show discriminatory intent. Hence, a careful factual analysis of local access to the
Internet will be required before a promising Title VI action may be filed.

C. Adequacy Based Actions Under State Constitutions
{55}State constitutions may offer parents other legal avenues to challenge their
child's lack of access to the Internet. For example, in Kentucky, the state's highest
court ruled that under its constitution, education was not only a fundamental right, but
the framers intended that public education offer "equal opportunities for all students to

acquire the same education."(84) As a result, the Kentucky constitution creates an
educational "adequacy" based cause of action.
{56}Depending on the language and history of a parent's state constitution, an
adequacy-based claim may prove successful. Many states are ripe for this kind of
litigation because the disparity in spending from district to district will be immense,
since providing access to the Internet is a very expensive process. Moreover, given the
evidence available, the Internet will quickly become a necessary component to any
child's education based on the potential exposure to educational material on the
Internet.
{57}Parents have a wide range of legal tools to choose from when deciding
whether to pursue legal action in an effort to provide their child's school with access
to the Internet. Although there are other legal remedies available to solve this
problem, those presented reflect some legal theories that are more traditional and
likely to succeed.(85) Because the Internet is a recent phenomenon, the courts have not
had the opportunity to address the issue of equity, the Internet, and education. It will
be exciting to see which legal theories parents choose to employ and how receptive
the courts are to them.
V. A NATION BUILDING ON-RAMPS TO THE INFORKATION
SUPERHIGHWAY: CURRENT POLICIES AND SUGGESTED DIRECTION
FOR INCREASED ACCESS TO THE INTERNET IN PRIMARY
EDUCATION

{58}The goal must be to provide access to the Internet for all children in
primary public education. The benefits of access to the Internet are clear and
persuasive. The potential pitfalls associated with access to the Internet are also real,
but they are predictable and thus avoidable. Mere access, however, is simply an initial
step. Education policy must be established to set minimum use and literacy standards
for Internet use in order to ensure that the Internet is not just being provided, but
taught as well. Access, however, will not occur overnight, a concerted national effort
drawing from both the state and federal government and from the private sector will
be necessary to close the technological gap that divides American education, and
ultimately determines who will share in the American dream.
{59}The federal government has taken an active role in helping schools link to
the Internet. President Clinton, in his 1997 State of the Union address, outlined his
primary educational goal during his next administration: to provide Internet access to
all children by the year 2000.(86) The Clinton administration has proposed three
programs to attain this goal. First, the current administration has earmarked $200
million in "computer literacy grants" aimed at providing schools with funds to
purchase the technology necessary to gain access to the Internet.(87) The second
program, which was recently approved by the Federal Communications Commission
("FCC"), is the Telecommunications Act, which establishes an "education-rate" or "erate;" a fee arrangement program that provides discounted access to the Internet, with
the communications industry paying the difference.(88) This new discount program

gives discounts on a sliding scale; the poorer schools would receive virtually free
access while wealthier schools would receive a more modest discount. Lastly, the
Clinton administration is actively promoting an annual "Net-day", in which schools
and members of the community work together to provide access to the Internet for
local schools.(89)
{60}State and federal government cannot fight have the war on Internet access
alone. The private sector, consisting of primarily high-tech business, has also come to
the aid of local school districts in their efforts to provide Internet access to local
school children. For example, BellSouth, a large high-tech corporation located in the
southeast U.S., committed to providing 4,000 schools with the required technology to
access the Internet.(90) BellSouth will not only provide the necessary hardware and
communications access, but also furnish important teacher training and curriculum
development to make the implementation of Internet access effective.(91) Moreover,
other large technology corporations have joined forces and created consortiums to
provide more complete assistance to local schools.(92) The impetus for community
involvement is self-serving, corporate America believes it is building human capital in
an effort to create a larger, more qualified pool of talent from which to draw in the
future. (93) Regardless of corporate America's motive, the result is clear: the private
sector is a valuable asset is helping bridge the technological gap in American
education.(94)

{61}Educational policy makers find themselves in a unique and exciting
position to impact one of the most important issues to face education in the last two
decades. The goal, however, should extend much further than mere access to the
Internet; teachers must be specifically trained to incorporate the Internet into school
curriculum, and students must be required to obtain and maintain certain minimum
levels of Internet literacy. As Professor Biegel notes in a recent article, the proposed
Goals 2000 may be an ideal place to include "assessment and compliance" procedures
for Internet use in public education.(95) This suggestion may take many forms, from
required teacher training hours, to student minimum Internet skills levels. Professor
Biegel's suggestion is valuable because it effectively deals with two potential equity
issues. First, by incorporating the Internet into federal educational policy, the statute
necessarily mandates access to the Internet at a national level. Second, if Goals 2000
mandates a form of minimum standards for quality of Internet teacher training or
minimum student Internet competence levels, Goals 200 would ensure that all
children learn, at minimum, the same basic set of skills.
{62}This approach would also solve the most frequent criticism of Internet
usage in education: that teachers lack appropriate training and pedagogical
justifications for using the Internet in the classrooms. After training, teachers would
be equipped with clear goals and materials to effectively incorporate the Internet into
the classroom. Moreover, students themselves will become more focused and
motivated to apply the Internet to their education because teachers will provide

adequate instruction. This avoids sending students into cyberspace without clear
direction, so students will feel compelled to learn how to use the Internet with the
knowledge that their competence will later be evaluated.
{63}Regardless of what scheme is used by policy makers, it seems clear that an
effective policy will include participation by both local and federal government, the
private sector, as well as new education legislation relevant to the demands of the
Internet.

VI. CONCLUSION
{64}The Internet is quickly becoming a fixture in American society. The
Internet, as applied to education, offers a wealth of resources that have yet to be fully
realized. The fact, however, that not all students have access to the Internet is
exacerbating the existing gap between students having the basic skills to succeed
versus those who do not. Although the government and the private sector have taken
bold steps toward increasing access for education, the statistics show that much more
needs to be accomplished before access equity can be fully achieved. Parent's should
feel optimistic, however, because several legal theories are available to force greater
action toward providing access, especially under state constitutions. But action needs
to be taken soon, because an entire generation of children will never experience the
wealth of knowledge, nor the plain fun, that the Internet adds to education.
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